I. INTRODUCTION
In our increasingly globally linked world, comparative law needs to take an ever more crucial role. With the rise of important new developments over the last thirty years, like the proliferation of the computer and the internet, global capital markets that begin in Asia and end in the United States, and the mutual trade in commodities like oil, foodstuffs, and metals, we are linked in important common ways. The computer, and especially its generation of the internet has made us, in [VOL. 8:451 effect, a global village. Still, of course, there are differences among areas of the world and countries, notwithstanding our common linkages. And so, that brings us to the topic at hand: assessing the role and methodology of comparative law so that we can come up with a sound methodological framework to better understand the role of law in different countries as a way of promoting insight and knowledge and, perhaps, some degree of harmonization over critical issues or, at least, a measure of common understanding. The gathering of knowledge obtained through comparative law can be a vital portal to a foreign culture. The insights gathered can usefully illuminate the inner workings of a foreign legal system. And these insights can be applied to our own legal culture, helping illuminate different perspectives that may yield a deeper understanding of our legal order.
First, some insight into comparative law. The essence of comparative law is the act of comparing the law of one country to that of another. Most frequently, the basis for comparison is a foreign law juxtaposed against the measure of one's own law. But, of course, the comparison can be broader: more than two laws, more than law, more than written words.
The key act in comparison is looking at one mass of legal data in relationship to another and then assessing how the two lumps of legal data are similar and how they are different. The essence of comparison is then aligning similarities and differences between data points, and using this exercise as a measure to obtain understanding of the content and range of the data points. Here we need to focus quite carefully on the similarities and differences among the data points derived from the different legal systems. 1 What is the substance of the data point? How does it diverge from the point to which it was compared? What is the nature of the divergences? What do the divergences and similarities reveal? On what data are the revelations based?
It is not enough simply to compare words on the page. Law sits within a culture. Law both drives and is influenced by the culture of the home country. So we must look beneath the law as written formally in text. We need to excavate the underlying structure of law to understand better what the law really is and how it actually functions within a society. To do this, we need to explore the substructural forces that influence law. These can be things like religion, history, geography, morals, custom, philosophy or ideology, among other driving forces. Professor Bernhard Grossfeld and I basic elements and structure of modern societies. Looking at ourselves through these mirrors could reveal important ideas, norms, rules, or principles, forcing a reevaluation that may improve the social order or, alternatively, lead us to confirm the tenets of our own legal system.
In taking on this new mission, comparative law can learn a lot from other disciplines that have arisen in the last thirty years to challenge conventional ways of thinking. Important disciplines to consider are the wide range of Critical Legal Studies, law and economics, law and sociology, and feminism, to name just a few. Like these disciplines, comparative law must also stand on its own as an independent, scientific discipline. 8 With a keen focus on comparative law, we can reassess the underlying principles that make up the legal order and determine what, if anything, needs to be done, nationally, regionally, or internationally.
To accomplish these goals, Part II will lay out the methodology of comparative law. My proposal for comparative methodology consists of these steps:
Step 1 calls for acquiring the skills of a comparativist. These skills require immersion in the culture under review, linguistic knowledge, and the application of neutral, objective evaluative skills.
Step 2 requires the application of these comparative skills to evaluate the external law, which consists of the law as written or stated. Here we must do a close assessment of the similarities and differences of the laws of different countries under review.
Step 3 involves applying that same methodology to the internal law, a level of law that lies beneath external law yet has important influences on the formation of law. Finally, in Step 4 the results of comparative investigation are assembled in order to determine what we can learn from the foreign legal system and how that insight might reflect on our own legal system. Part III will then turn to describing and outlining the mission of comparative law. Here the focus will be on employing comparative law methodology to help gain insight into the laws of nonWestern countries and solve pressing public policy questions.
II. COMPARATIVE LAW METHODOLOGY
First, it is important to get a sense of comparative law and its methodology. As applied to law, the act of comparison provides insight into another country's law, our own law, and, just as importantly, our own perceptions and intuitions-a self-reflection that can often yield insight [VOL. 8:451 into our view of the law. Do we see law as only rules-as commands that channel us along prescribed paths? Do we see law as filtered through the lens of our own law, native predispositions associated with our home territory? Is this a form of cognitive lock-in that colors or even blinds us? This would, of course, be quite natural, as we all reflect our own acculturations. Or do we see law as only illusion? Do we sense a disjunction between law as written versus law as applied or practiced within a given culture? Is there some operative code or hidden formant we are missing that actually drives the pattern of law?
Perhaps we are not accustomed to asking such questions. Most of us are situated within our own native culture, and within that culture we work with the common clay of material that we have grown up with and become accustomed to. We know our own culture well, have learned to appreciate it, and may assume it to be the best. Sometimes we may be right. But we are likely just as often wrong. Inhabiting only our own legal system can be insulating and distorting, which brings us back to comparative law and its purpose. Comparative law offers us avenues by which to access other, foreign patterns of thought and organization different from those familiar to us. We learn a different language, a different legal culture altogether, something we might call different "patterns of order that shape people, institutions, and the society in a jurisdiction." 9 Sensing and appreciating the difference of other legal cultures can be enriching. We might sense commonalities in legal systems, such as rules, categories, or patterns of thought or order that resonate across national borders and sit also in our own law. Are there common archetypes embedded within multiple legal systems? If so, what does this mean? Does this lead to a quest for universal principles of law? The pursuit of common principles might form a bridge between different cultures, facilitating mutual cooperation and understanding, and hopefully even a coming together of peoples. But is the quest for universality simply quixotic? Unfortunately, there is often a disjunction between subscribed ideals and behavior actually undertaken. That is the messy reality of law. Law can only do so much. We are still left with the baseness of the common clay of humanity. Does this mean that a legal system is dependent on its own cultural setting? Or do external influences-perhaps transplants from other legal systems-drive a national legal order? Or is it both-that is, does a legal system consists of both internal and external influences? These are all important questions to ask. And they bring us to the purpose of 9. Grossfeld comparative law: looking to other, foreign legal systems for illumination and insight in the hope that wisdom and understanding are to be gained from both a foreign legal system and our own.
Turning now to the question of methodology, comparative law must have a sound methodology to operate as a legal science. That is my aim in this part of the Article: setting out a sound methodology that can be applied carefully, neutrally, and vigorously so that comparative law can fulfill its mission as a critical legal science. Let me describe the methodology. There are four critical parts to comparative methodology. The first part (Step 1) is acquiring the skills of a comparativist in order to evaluate law clearly, objectively, and neutrally. The second part ( Step 2) is the evaluation of the law as it is expressed concretely, in words, action, or orality; we can refer to this as the external law. Once we get an understanding of the law as actually stated, we can move on to the third part ( Step 3) of the methodology: evaluating how the law actually operates within a culture. We might refer to this as law in action or the internal law. Law in action is quite important, even to Western culture, as the words in a text often take on a different meaning when applied. Law in action is even more critical for non-Western cultures, whose law may be more a result of tradition, custom, or orality. To evaluate the law's actual operation within a culture, we need to examine the underlying substructural elements within the culture that drive and influence the law. After we have evaluated the law as stated and the law in action, we can assemble our data (Step 4) and conclude with comparative observations that can shed light on both a foreign legal culture and our own. Let us now turn to outlining comparative law methodology.
A. Step 1: The Skills of a Comparativist
Comparative law aims to understand the legal rules and patterns of order that drive a given society. To reach such an understanding, we need to develop critical reasoning skills and apply them in a scientific and neutral manner. 10 Here we need to shed our built-in, native bias or "cognitive lock-in" so that we can review the data objectively. This will call upon us to engage in the exotic: exploring and explaining the [VOL. 8:451 substructural, underlying forces that influence and form law. For natives of a legal system, this is a question of acculturation. Being a product of a culture, we intuitively sense the hidden forces that play out below the external manifestation of law. But in a foreign culture, fleshing out these hidden forces is more difficult. Here we must call upon the tools of the anthropologist or archeologist: studying the underlying substrata of data that lie within a culture. By employing these skills, we can better understand a foreign culture.
11
A comparativist must therefore engage in "cultural immersion," as Vivian Curran advocates. This technique "requires immersion into the political, historical, economic, and linguistic contexts that molded the legal system, and in which the legal system operates. It requires an explanation of various cultural mentalities . . . ." 12 We must also consider the underlying concepts, beliefs, and reasons behind law, what we might call the legal mind or framework of legal philosophy that helps drive and structure law. 13 Law really cannot be understood without understanding the culture on which it sits. And to understand the culture, we need to employ acute observation, linguistic skill, and immersion in the milieu and social setting. For example, can we really understand the United States Constitution without an appreciation of the influence of the Enlightenment, natural law, or Republican or English Whig theory? Why, after all, do we refer to it as our "higher law?"
Once we have uncovered the cultural context of law, then we can set out the data we have gathered. Here we need to take two approaches to the 11. Reitz, supra note 1, at 631-33. As John Reitz observes, a comparativist must understand the forms of legal reasoning and value judgments reflected in the general pattern of legal reasoning. Id. at 632. To do this, we need to understand the examined country's history and "philosophical and religious traditions" and comparativists need "strong linguistic skills and maybe even the skills of anthropological field study in order to collect information about foreign legal systems at first hand. culture under study. First, we must assess the data within their cultural context by using the knowledge we have gathered through cultural immersion. After we have carefully considered the law situated in culture, we must step back and distance ourselves from the legal order under review, decanting it like a fine wine, and then turn to a careful assessment of the data.
14 In making this assessment, we must strive for neutrality and a healthy skepticism so that we can view a foreign culture objectively, in an honest and clear way. 15 Here it is important to free ourselves, as best we can, of cultural bias, both with respect to our own culture and the culture under review. 16 A complete cultural immersion or objective evaluation may not be possible, but we must do the best we can.
After we have completed this investigation, we must employ skills of translation: translating one worldview into another. This translation is not easy. We need to be extremely careful here. We cannot assume that an idea or word will translate perfectly from one culture to another. We must recognize the meaning of the idea or word in its own culture, explain its underlying cultural context, and then translate that meaning as best we can to another legal culture, whether our own or a different, foreign culture. Translation calls upon us to explain the underlying context of the culture in which the idea or word is found. It requires understanding the multiple semiotic systems and linguistic contexts that situate ideas, and then determining how to adjust and transfer over that particular worldview into that of another. If we do this well, translation can be a bridge to connect cultures. 17 Or translation can illuminate a disjunction between legal orders. Illuminating either connection or disjunction among cultures can yield valuable insights.
These tools will help us to learn and appreciate that law is not just the words on the page or the chant by the sage. Employing these skills can lead us to new insight and new perspectives on foreign law. By gaining a greater understanding of the underlying socio-philosophic context that both reflects and helps mold law, we can obtain a fuller understanding of law. This more wide-eyed view of law will also lead to new perceptions of traditional views of law as rules, as categories, and as legally enacted 14 . DOGAN & PELASSY, supra note 10, at 169. We need to be careful not to misinterpret legal phenomena. Demleitner, supra note 13, at 647; see also Frankenberg, supra note 10, at 412 (observing that we need to make a conscious effort to achieve distance from our assumptions).
15. Reitz, supra note 1, at 622. 16. Demleitner, supra note 13, at 653 (observing that we need to be careful not to be trapped by our own stereotypes and "built-in assumptions about other systems"); see also Frankenberg, supra note 10, at 412-14 (observing that we need to rethink our own biases and de-center our point of view).
17. Curran, Dealing in Difference, supra note 12, at 657, 661.
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measures. In fact, we can only truly understand law by examining the visible stated law and the substructural, underlying phenomena that form the invisible pattern of law. We can thereby gain a fuller appreciation of law; not just law, but law as it sits within culture. This more comprehensive use of comparative law can offer fuller access to different and alternative patterns of thought.
B. Step 2: Evaluating External Law, As Written or Stated
The essence of comparative law is comparing the law of one country against that of another. The act of comparison requires a careful consideration of the similarities and differences between multiple legal data points, and then using these measurements to understand the content and range of the legal material under observation. 18 To do this, we must look quite carefully at the legal data points under review and assess and understand their content, meaning, and application. Here, our focus will be on external law: law as written, stated, or otherwise made concrete. Words as written are important, but not enough. We must also understand what meaning the words have within the context of the case, statute, or other legal norm. That is, how does the legal rule fit within the broader framework of the legal system?
After we have undertaken the careful evaluation of the legal data points, we must proceed to the next step of comparative methodology: comparing and contrasting the similarities and differences between the legal points under review in the different legal systems. First, we can focus on similarities. How are the multiple data points similar? Is it by word, rule, meaning, application, impact, or some other underlying basis? Or is it because of the context of the legal norm, a functional meaning, or something else? We need to understand the similarities between the legal data points under review. The meaning of words and norms can vary with their setting. What provides the basis for the similarity? What is the meaning of the similarity? How does the similarity translate across legal cultures? These are just some of the questions to pose.
In the next part of Step 2, we must apply the same technique to assessing differences among legal data points. How and in what way are the legal data points different? Is the difference based on words, on context, on functionality, or on something else? What is the concrete meaning of the differences? What do the differences reveal? How do the differences translate across legal cultures? Only a close assessment of the legal data points will reveal the underlying differences among legal systems.
Once we have undertaken the systematic study of the similarities and differences between legal data points, we can move on to the next step: exploring the reasons behind these similarities or differences and evaluating their significance within their legal culture. 19 We need to compare and contrast the points so that we can arrive at a fully considered and understood conception of the object under study. We need, then, to record the data points we have considered, outlining their substantive content and then pointing out how they compare and contrast. Once we have recorded the results of our investigation, we can start to pose questions.
For example, why are the legal rules or data points similar or different? What does that reflect-a rule, law, application, or context? How do these factors apply? What are the reasons for the substance of the data point? What does the information tell us about the legal culture? Can we learn something from this? Have we looked only at the law in the books? Is there a difference between the law in the books and the law in action? How do we study the law in action? And by that study can we help fill in the gaps between law in the books and law in action so that we get a fuller study of the law as it actually operates within its legal culture? These are just some of the questions that need to be addressed; I am sure there are others. When systematically applied, Step 2 can uncover the concrete meaning of the legal data point under review. We can then turn to the next step of comparative law methodology.
C. Step 3: Evaluating Internal Law
Turning to the third part of comparative law methodology, we must understand that not all law is external, overt, or otherwise readily identifiable on the surface. A comparativist is like an archaeologistmining the mass of data from a foreign source in search of uncovering patterns of thought and order that undergird and form a legal culture. The work of the comparativist is, by definition, exotic. After all, it involves studying a legal culture to see by what rules it is run, how these rules function, how effective they are, and how they influence and form the [VOL. 8:451 culture. We thereby learn much about rules, and just as importantly, we learn about culture. Why are the rules formed this way? Do the rules reflect cultural predispositions? Do the rules influence the culture? What does the culture consist of? How do the elements of the culture influence the law?
To get to the bottom of these questions, we must understand what law is. Many of us think of law as rules, and this is surely part of law. We can look to constitutions, statutes, codes, regulations, cases, or other sources to find concrete statements of rules. We might think of this part of law as law in its external manifestation. External law is the readily identifiable form of law. In the Western tradition, most of external law is written; the power of the written word has a sola scripta character-written words convey authority and respect, or so they have come to function within the Western cultural tradition. And Westerners are accustomed to thinking of law as written since the words on the page convey most of the meaning one seeks. We need only read words and then translate their meaning. That is, again, the object of our evaluation in Step 2.
But not all external law is written, stated, or otherwise made concrete. A second, deeper part of law lies beneath the surface and is less visible. These are the underlying forces that operate within a society to help form and influence law and give it substance. We might call this the "invisible" dimension of law. Not that this dimension is wholly unknown or unrecognizable, but more that this dimension of law is one we tend to assume, take for granted or only dimly perceive. 20 Or we might think of these invisible patterns as underlying crytotypes ("the pattern to be revealed"), legal formants ("non-verbalized rule[s]"), or "implicit patterns."
21 Alternatively, we might think of this dimension as "substructural, often unarticulated, categorizations." 22 We might refer to this dimension of law as internal-forces that operate beneath the surface of external law, but infuse the law with meaningful content. Examples of internal forces might be custom, history, religion, 23 24. For example, England is an island country, now long merged into the United Kingdom. Due to English isolation, English law formed much of its core on its own, reflecting its traditions. By contrast, France is part of continental Europe. Thus, France looked more frequently to its fellow Europeans for borrowings. For example, "the société à responsabilité limitée . . . was imported almost wholesale from Germany, partly in response to the wishes of the business community to have an language, philosophy, 25 interpretation, or translation. There is a deeper dimension to law than that which manifests itself overtly. We must pay close attention to law in all of its manifestations.
We all have a tendency to seize upon the readily identifiable aspects of the law and ascribe meaning to them. That approach is, however, a mistake. The internal dimension of law can exert powerful meaning on legal culture. We need to look at law fully and consider all of its aspects so that we can reach a better understanding of how law actually functions within a society. Law, of course, is like a language; in reality, it is a legal language. But as with a foreign language, in order to understand it truly, we must understand the cultural context on which it sits and which helped form it. Only then can we translate accurately true meaning from one legal system to another. 25. French legal thought, for example, often reflects the Cartesian method of breaking an argument into two segments. Foster, supra note 13, at 604. There is a "greater place of theory and categorization in French legal thinking and the construction of a typical Cartesian, dualist [framework] . . . as opposed to the lack of importance accorded to theory in English law . . . ." Id. at 616. Of course, this would make sense, as René Descartes is French. English common law, in contrast, is based on practical solutions given the exigencies of the case.
Similarly, law and economics has had a major influence on contract and antitrust law in the United States. Given some of the strong similarities between the laws of the United Kingdom and United States, law and economics may influence English law as well. Id. at 619. However, law and economics has not had much of an impact on continental European countries, reflecting deep underlying structural differences in culture. 26. Translation of legal concepts from one country to another can be difficult. For example, consider the observations made by Nicholas H.D. Foster. Foster, supra note 13. Specifically, consider his observations on the various terms for corporations. Older English used the term "corporation," which is the common usage in North America. But more modern terminology uses the term "company" as the general term for business organizations. In France, the usage is "société," although in old French law, the term was "compagnie." Id. at 578. Likewise, the English term "contract" "is far from co-terminous with French 'contrat.'" Id. at 596. As Professor Foster observes, it is hard to find an exact equivalence between legal ideas. Id. at 578. For example, comparing corporate governance in England and the United States-two countries with many shared traditions-reveals significant differences, "principally residing in the lack of a United Kingdom counterpart to the United States tension between notions of centralizing, bureaucratic control, and democratic freedom." Id. at 617. As Reitz observes:
Here the comparatist comes face to face with the enigma of translation. In one sense every term can be translated because there are things in each legal system that are roughly the functional equivalent of things in the other legal system. In another sense nothing can be translated because the equivalents are different in ways that matter at least for some purposes. At a minimum, generally equivalent terms in each language often have different fields of associated meaning, like, for example, "fairness" and "loyauté. The cultural context of law can be quite complex. Law sits on the surface of culture, is vested with meaning by the culture, and, in turn, vests the culture with meaning. Accordingly, we must look at it in a more complete way as (1) external law, (2) internal law, and (3) the culture on which law sits. We are not studying just law, but legal culture as well. The study of law is as important as the study of culture. Only in this way can we obtain a more complete view of law, allowing us to gain truer understanding.
D. Step 4: Determining Comparative Observations
The final step in comparative law methodology is assembling the results of our investigation. Here we must focus on the legal data points under review. What is the significance of the data? What have we learned? Has our investigation of a foreign legal system shed light into its operation and meaning? Can we now understand it better? What has the foreign system taught us? These are probably some of the most important questions to ask.
The results of comparative observation are likely to be our window into the world of the foreign culture. But, importantly, a look at a foreign culture is just as likely to shed light on our own legal culture. In effect, we are holding ourselves up to a mirror. How do the rules of our culture operate? How do our rules compare to those of a foreign system? Is there something in the foreign culture that can benefit or lead to improvement of our own system? 27 Or, upon reassessment, do we conclude that our system operates effectively?
These will not be easy questions to answer. Much will depend on the similarities and differences in the legal systems under review. For example, let us draw upon constitutional law. We will use structural governmental issues like separation of powers as a starting point. In the United States, separation of powers at the federal level consists of dividing government into three separate but equal branches of government (legislative, executive, and judicial). In European countries, separation of powers is quite different. As in the United States, power is divided between legislative, executive, and judicial branches. However, the COMPARATIVE LAW (1993); Reimann, supra note 8, at 678 (stating that legal transplants assume new meaning in a different culture).
27. MARY ANN GLENDON, MICHAEL WALLACE GORDON & CHRISTOPHER OSAKWE, COMPARATIVE LEGAL TRADITIONS 9 (2d ed. 1994) (stating that comparative law can lead to "promoting an improved understanding of one's own legal system or searching for principles common to a number of legal systems").
common European form consists of parliamentary democracy, with the Prime Minister or Chancellor serving as both a member of Parliament and the leader of the government. That is, the Prime Minister is part of both the legislative and executive branches. This would be the case, for example, in the United Kingdom, France, and Germany. In the United Kingdom, in accord with English tradition, the King or Queen is the titular head of all three branches of government-legislative, executive, and judicial. Further, the judiciary is not always truly independent in the sense of being able to rule whether acts of governmental bodies are constitutional. This would be the case in the United Kingdom and France, although the French Conseil Constitutionel has, since 1971, been moving toward a role of independent judicial review. 28 And, finally, most European countries are subject to the supranational law of the European Union and the European Convention on Human Rights. Thus, in comparison to the United States, most European countries are subject to two legal orders, national and supranational. Thus, the European form is not an easy fit with that of the United States. There are significant differences that need to be examined and considered carefully and then explained to see, for instance, whether understanding or transplanting a rule will actually work. 29 This is not to say that important insights could not be gained through comparison. But the translation of law from somewhat different legal structures can be a challenge, requiring thorough investigation and explanation.
Contrast this example now with issues of fundamental rights. Take freedom of speech, for example. In the United States, free speech is textually protected without limitation, leading to a more absolutist approach. 30 Yet, of course, the Supreme Court does limit free speech if, under standard methodology, a clear and present danger-or, now, imminent harm-is present.
31 By contrast, in most European countries, freedom of speech is protected, but with explicit textual limitations. Let us focus on obscenity as a form of expression. Interestingly, the constitutional provisions explicitly addressing obscenity as a form of expression do not mean that obscenity is uniformly treated as protected speech in the United States, Germany, and Canada. In the United States, obscenity is unprotected speech under the definition set forth in Miller v. California.
35 By contrast, obscenity is generally protected speech in
Fundamental Freedoms, of which most European countries are members, guarantees freedom of expression as follows: 1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises. 2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary. (1) Every person shall have the right freely to express and disseminate his opinions in speech, writing, and pictures, and to inform himself without hindrance from generally accessible sources. Freedom of the press and freedom of reporting by means of broadcasts and films shall be guaranteed. There shall be no censorship.
(2) These rights shall find their limits in the provisions of general laws, in provisions for the protection of young persons, and in the right to personal honour.
(3) Art and sciences, research and teaching shall be free. Germany in so far as it does not violate the core norm of dignity or threaten youth. 36 Likewise, obscenity is mainly protected in Canada unless it demeans women or portrays violence. 37 Comparatively, we can learn a lot from this example. Despite textually different treatment of freedom of expression-no textual limitation in the United States in contrast to textual limitations in Germany and Canada-obscenity is unprotected speech in the United States, whereas it is largely protected speech in Germany and Canada. Why is this the case?
In the United States, is it because something lies beneath the written law that helps drive its formation? Is it morality, religion or a sense of ethics? We would need a deep investigation of these underlying cultural aspects to reach a solid conclusion. Summarily stated, religion and its influence on moral standards are the most plausible explanations for the regulation of obscenity in the United States. 38 413 (1966) (plurality opinion), which had put a gloss on the definition of proscribable obscenity). Under Miller, obscenity must meet these standards to be considered unprotected speech:
(a) whether "the average person, applying contemporary community standards" would find that the work, taken as a whole, appeals to the prurient interest; (b) whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law; and (c) whether the work, taken as a whole [or] (2) explicit sex without violence but which subjects people to treatment that is degrading or dehumanizing," but that "explicit sex without violence that is neither degrading nor dehumanizing" is protected speech). Id.
The portrayal of sex coupled with violence will almost always constitute the undue exploitation of sex. Explicit sex which is degrading or dehumanizing may be undue if the risk of harm is substantial. Explicit sex that is not violent and neither degrading nor dehumanizing is generally tolerated in our society and will not qualify as the undue exploitation of sex unless it employs children in its production. [VOL. 8:451
In Germany, the constitutionally protected status of obscenity would seem to reflect the supreme valuation of a human being qua human being. That is, people should be free to express themselves as a constituent element of their personality, itself a reflection of human dignity, the core animating value of the Basic Law. Limitations can, most likely, only curtail obscenity if it violates the core underlying philosophic ideal of the German constitutional order, human dignity, or the textual limitation of article 5(2) of "the protection of young people."
39 For example, human dignity could be violated if the expression depicts violence or demeans a human being. Treating a person as an object and not a human violates human dignity. Otherwise, access to obscenity is left to the choice of people on the idea that sex is a natural part of human life and, therefore, an integral aspect of human autonomy and personality. 40 Canada seems to follow the European model. Freedom of expression there is a core element of the underlying dignity of human beings. Limitations on obscenity are allowed when the expression depicts violence or demeans people, no matter what gender, on the grounds that people are to be treated as of equal worth. Canada has also moved away from the community standards norm that is present in the United States, 41 and, like Germany, has jettisoned morality as a basis for regulation. 42 Instead, it has moved to a standard based on harm, mainly relating to the demeaning of women.
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At the founding of the United States, obscenity was treated as the religious offense of blasphemy. Boyce, supra, at 312. Victorian prudery was a major influence in the United States and Canada. Id. at 302. After the Civil War, starting in the 1870s, Andrew Comstock led the movement for passage of federal obscenity legislation that suppressed sex speech. Id. at 313. While some of the religious fervor leading to regulation of obscenity has waned, still one of the essences of obscenity regulation is the "appeal[] to the prurient interest," Miller v. California, 413 U.S. 15, 24 (1973) , that is, the triggering of a sexual response. The sex act is still at the core of obscenity regulation.
39 In sum, we seem to see different underlying bases for the treatment of obscenity. In the United States it is most likely morals and religion, in Germany it is most likely the underlying philosophic ideal of human dignity, and in Canada it is most likely a concern for dignity and equality 44 -a constitutional norm that competes with freedom of expression. Thus, among these three Western countries, the United States stands apart from the more closely aligned Canada and Germany. Interestingly, Canada and the United States are linked closely by geography and strong elements of culture. Yet, constitutionally, they differ in important respects, including obscenity. By contrast, Germany shares more common geographic and legal ties to other members of the European Union, similarities which extend to the treatment of obscenity.
The example of artistic expression seems to be a more pertinent fit. In the United States, there is, again, no textual limitation of free speech, including artistic expression, which is considered core speech. 45 In Germany, by contrast, artistic expression is textually set out in absolute, unlimited terms. 46 Thus, both countries treat artistic expression as core speech. The main difference, again, is that art is not mentioned in the United States Constitution, whereas it is signaled out in the German Basic Law. Thus, here the object of study-art speech-is accorded a quite similarly high level of constitutional protection in both countries. Now, a word about what we might learn from this investigation.
Germany lays out a clear definition of what comprises artistic
338. According to R. v. Labaye, [2005] 3 S.C.R. 728, 753-54 (Can.), the harm must be "objectively" shown "beyond a reasonable doubt" and be so great as to be "incompatible with the proper functioning of society." Specifically, "[t]he causal link between images of sexuality and anti-social behaviour cannot be assumed," rather "[it] must be proved." Id. at 751-52. No study has yet shown that correlation. Boyce, supra note 38, at 363.
As stated by the Court in Butler,
The clear and unquestionable danger of this type of material is that it reinforces some unhealthy tendencies in Canadian society. The effect of this type of material is to reinforce male-female stereotypes to the detriment of both sexes. It attempts to make degradation, humiliation, victimization, and violence in human relationships appear normal and acceptable. A society which holds that egalitarianism, non-violence, consensualism, and mutuality are basic to any human interaction, whether sexual or other, is clearly justified in controlling and prohibiting any medium of depiction, description or advocacy which violates these principles. 
III. THE MISSION OF COMPARATIVE LAW
We can now turn to the last part of our assessment of comparative law: its mission. In this respect, comparative law provides a different perspective on law, as do the range of disciplines that have arisen in the last thirty years. Law and economics, for example, teaches us to appreciate and evaluate the economic and practical efficiency of law and its rules. 47 . The essential characteristic of artistic activity is the artist's free and creative shaping of impressions, experiences and events for direct display through a medium of a specific language of shapes. All artistic activity is a mix of conscious and unconscious events that is not rationally orderable. Intuition, phantasy and artistic understanding all effect artistic creation, this act of creation is primarily not informational but rather an immediately direct expression of the individual personality of the artist. Bundesverfassungsgericht Critical Legal Studies and its vast genre teach us to learn and appreciate the power relationships (economic, racial, gender-based, immigrant, or other) embedded in a law or its rules. Law and literature teaches us the power and complexity of language in shaping legal data. Words, their syntax, grammar, style, and the like convey the particular context in which words sit and form meaning. As Rodolfo Sacco observes, "Our visible, superficial language is the result of identifiable transformations of latent linguistic patterns that are more permanent than the visible ones." 50 Indeed, we should be careful to heed such lessons of post-modernism and post-colonialism; by applying the rubrics of legal science as situated within our own cultural setting, are we missing, glossing over, or distorting the wonderfully unique aspects and structures of individual societies, especially societies and cultures outside dominant worldviews? Is comparative law itself-as a Western-oriented field-an imposition of power on undeveloped or developing countries or their indigenous populations? 51 Employing the insights of other fields, such as anthropology, philosophy, linguistics, sociology, and history, has much to offer us in understanding law. In particular, we benefit from the skill of decoding the effect of forces entrenched within law, helping to uncover the framework on which law sits. Decoding is an essential part of the work of comparative law: discovering and translating the invisible powers in a legal culture leads to uncovering the patterns of order that actually operate within a society and yield content. We must, of course, be careful to see and understand the elements that actually exist and operate within a given society, as ordered by that society, and not, as we more naturally tend to, view them through our own cultural perspectives. We must learn to be foreign sojourners, shedding our natural predispositions, and adopting an eyes-wide-open perspective-the ways of the archeologist or anthropologist, not just the ways of a legal scholar. [VOL. 8:451 comparative law is to offer insight and perspective so that we are better equipped to reflect critically about ourselves and our own legal culture.
Comparison can help us assess where we came from, where we are, and where we go from here. By making this kind of comparison, we obtain some perspective about whether we are what we want to be, or how we can find a way to be all that we would like to be.
To accomplish these goals of comparative law, I advocate the openeyed approach to viewing law discussed above. First, and most fundamental, is the language. A language is the expression of a worldview. Only by understanding language can we realize the substance of the legal data. To translate language, we must understand and give meaning to the words, ideas, and concepts of one language, and transmute them to another. Some of this may easily be done by translating words from one semiotic system to another. But much of this is harder than literal translation. To understand words we must understand and decode the unspoken contexts, assumptions, and archetypes of a culture. This is the harder work of translation: rendering the socio-cognitive context so that the particular cultural prism of one culture can truly be conveyed to another. Here we must also learn to appreciate the range and effect of the forces that operate on law and help form legal culture. 53 Through language, as an example, we can observe the open-eyed approach in action. The first level of law is its external manifestation in words: codes, statutes, cases rules, orality, and the like. But the words are simply the external manifestation and expression of ideas that sit within a culture.
Second, we must also look beneath the words to the underlying subsurface of forces that vest words and legal culture with meaning. We have observed this exercise with respect to translation: identifying and conveying the socio-cognitive context of words. But the exercise of excavating the substructure of legal culture goes much deeper than that, as we have observed. We must examine the full range of forces that lie beneath the external law and vest it with meaning. This involves an examination of forces like religion, history, sociology, economics, and the like. Only then can we convey the fuller picture of a worldview of law.
We must also reconsider the mission of comparative law. Generally, comparative law, as we have come to know it in the Western world, has focused primarily on Western culture, usually the legal systems of North America and Europe and their migration to other countries, often former colonies. The main focus here started with private law, but now, in the last fifteen years or so, it has also focused a lot on public law, mainly constitutional and international public law. 54 This mission should continue. But we also need to open our vistas. At least two other missions merit significant attention.
First, we should take bigger steps outside Western culture and focus on the legal systems or patterns of legal thought present in non-Western countries or peoples. For example, older societies relied on orality, ritual, or tradition to convey meaning, respect, rules, and regulation. This was the custom among many native peoples in the Americas before their status was relegated to that of "domestic dependent nations." 55 Many indigenous peoples still focus on oral customs, and hopefully the evolution of national legal awareness of the need for a contemporary society to provide reliable political, economic, cultural and social security safety nets for its indigenous people has contributed in no small measures to the growing international consciousness of the imperative necessity to protect the precious cultures, traditions, ways of life and civilizations of every indigenous people in the world. 56 Their "cultures, traditions, ways of life and civilizations . . . must be preserved intact as distinct but unique social, cultural, political and economic grouping within the same national community." Nonwritten methods can be effective in forming and regulating legal culture. While such techniques might be used in Western countries, they are more prevalent in non-Western countries. For example, despite the pell-mell passage of a plethora of written statutes designed to embrace the global marketplace, Chinese norms are still most likely regulated by the customs and teachings of Confucius or other traditional authority. We might say the same of Japan: order and harmony are prime ingredients of Japanese culture, a legacy also of Confucianism, and this focus holds an important influence over legal relations. 59 Confucian norms are also a major influence in Korea, 60 although their influence here should come as no surprise, given Korea's geographic proximity to Japan and China. In contrast, consider modern India, another emerging global economic powerhouse. India is certainly pursuing a course of modern economic development, along the lines of China. However, sociologically, classic Hindu law yet provides the underlying structure of social ordering. Debate continues over the extent to which classic Hindu law helps perpetuate the socio-legal-based caste system that pervasively channels social behavior.
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As with China, progress is proceeding along Western-oriented economic planes, but not in other respects, as measured from a Western criterion (itself a potentially distorting lens).
If we are concerned about evaluating global country power relationships and their impact on legal systems, then we need a deeper focus on the emerging major players, such as China and India, or Japanalready a major world player. The emergence of the United States in the post-World War II era led to the emergence of English as the lingua franca of the world and the export of important American legal ideas and institutions. Global dominance and power often leads to global influence, as with the Roman Empire's export of Roman law and England's Commonwealth colonization that introduced the common law to major areas of the world, including North America and India. Now, we might ask, could China or India exert the same global influence? How would this change the world?
A number of scholars have taken the path of opening up windows to non-Western legal orders. Jayanth Krishnan has focused on India, evaluating the problem of outsourcing and globalizing the legal profession, 62 assessing the impact of globalization on the political, economic, and social landscapes of the developed and undeveloped world, 63 and evaluating how successfully American legal institutions have been exported abroad, 64 among other topics. Richard Oppong has assessed the state of private international law in Africa; 65 Chris Okeke has evaluated Africa's mineral resources; 66 and George Nnona has written about Nigerian investment and choice of law, among other topics. 67 Sompong Sucharitkul has focused on indigenous peoples and Asian nations in the Far East. 68 A number of scholars are focusing on Islam, an especially important topic in the world today. 69 And Bernhard Grossfeld and Josef Hoeltzenbein have taken a look at Australian aborigines. 70 We might also consider approaches that focus on particular countries, legal systems, or regions of the world. 71 These are just some of our portals to other lands.
Second, we must start employing the science of comparative law to help solve problems that transcend national borders. In our increasingly globalized world, we are all faced with common sets of problems to solve. We need to focus on big policy questions so that these questions can be evaluated from a different perspective. Comparative law has much to offer here.
Consider some examples. First, let us examine antitrust law. In the United States, antitrust law has moved significantly toward the goal of protecting consumer economic interests. It aims to structure the market so as to maximize benefits to consumers, focusing on the lowest pricing possible. 72 Bigness or market dominance by firms can help drive prices lower. In part, this reflects a deregulatory approach. By contrast, the European analog to antitrust law, competition law, is most concerned with protection of the interests of competitors in a given industry and with protection of consumer safety and well-being. For Europeans, bigness is a danger; it may mean that large competitors will drive smaller firms out of business and thereby be in a position to exploit consumers. 73 Europeans are concerned that consumers will be misled. 74 For Europeans, competition law is a question of protecting integral parts of the society: the economy and consumers. 75 The European approach is much more proactive in enforcing antitrust law to accomplish these goals, intervening when necessary to protect the operation of the market, society, and local culture. Antitrust law raises important questions. What is more important: consumer economic interests or consumer welfare, including the safety and security of goods purchased and full and fair dissemination of information so that consumers will not be duped? How do we want the economy to operate? Do we want market dominance, which might initially lead to low prices but eventually facilitate market capture? Or, do we want a free and open playing field for all? Should fairness for consumers and market players and avoidance of market manipulation be the goal?
Another important, related issue concerns consumer protection and the operation of markets. A look into United States versus European approaches offers important perspectives. The United States' economy is consumer driven. 76 The main focus of this model of consumer protection is economics; its aim is therefore that consumers will benefit from the low prices caused by a competitive market. The idea here is that the consumer is sovereign and with a wide availability of goods at different prices, the consumer will choose based on consideration of price or quality.
77 The United States model is based, quite simply, on "consumer economic interests."
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By contrast, the European model (focusing mainly on Germany and France) is more concerned with consumer protection. While the American model is concerned with economics and competitive pricing, the Europeans tend to be more concerned with protection of the markets and protection of consumers. Protection of the markets follows what James employing the philosophy of law and economics in order to produce goods at the cheapest prices. Id. at 2. The European Union rejects this philosophy, as the EU is more concerned about maintaining the integrity of the European economy, and avoiding market dominance by any one firm. Id. at 2-3. In the past, the American antitrust model employed the producerist model outlined by James Whitman as a way to protect integral elements of the economy. Whitman, supra note 72, at 345-46; Bagchi, supra note 75, at 3. In part, this reflected more of a state-by-state approach, as local governments wanted to protect their native industries. Bagchi, supra note 75, at 3. But with the increasing nationalization of the United States economy, control shifted toward the federal government, which now rules the antitrust field. Id. at 24. The resulting federal policy often employs the Chicago School approach of law and economics. Id. at 3. Bagchi concludes, like Whitman, that the United States' economy is consumer-oriented, and that Europe's is producerist or antidominance-oriented. Id. at 4-5; Kirsch & Weesner, supra note 73, at 308 ("A radical Efficiency Model has not been applied in the E.U., and generally E.U. antitrust law is more interventionist than U.S. antitrust law.").
76. Whitman, supra note 72, at 399. 77. Id. at 346. For instance, " [m] any American firms use loss leaders in order to draw consumers into their establishments, in the hope they will buy more profitable goods. . . . For example, large appliance retailers such as Circuit City can sell appliances at or below cost, because they can make money by inducing consumers to buy warranties." Id. at 377.
78. Id. at 399.
Whitman calls a "producerism" model, in which a "producer" is "any actor who provide[s] some factor in the production and distribution of goods and services." 79 The concern here is with assuring that the market for goods will survive, notwithstanding the onslaught of competition. The second objective is the protection of consumers. Here the concern is that consumers will not be duped into buying shoddy goods, which, of course, would usually be priced below market. 80 An analysis of these two models indicates different root assumptions. In the United States, emphasis is placed on money and freedom of choice for consumers. Each consumer bears the burden of gauging his or her own best interests. In Europe, the focus is on creating stable markets for the preservation of society and the security of citizens acting as consumers. Can Americans or Europeans learn from the other? Should the free market order our affairs, as in the United States? What does this mean? Does it mean money should rule? If money rules, then will the marketplace become a stage for the survival of the fittest, those who are most energetic, driven, greedy, or egomaniacal? Or is some form of state protection necessary to assure a free-flowing economy, as in Europe? Might some state paternalism (an idea despised by Americans) help secure a free market economy, while safeguarding citizens' welfare? Would the European approach have helped prevent the United States housing collapse, caused in significant part by predatory mortgage practices? 81 Economically, would the European approach have ended up saving Americans far more money? And today, would some governmental regulatory infrastructure have helped prevent the current credit crisis and the resulting economic recession? Certainly here we can learn much from one another. [O]ver the last thirty years, American antitrust law has moved strongly in the direction of protecting the economic interests of consumers through fostering competition. According to standard American antitrust analysis, markets ought to be structured in such a way as to maximize benefits to consumers, and in particular to guarantee the kind of competition that yields the lowest possible prices. . . . Europe has long differed from the United States. As Americans see it, the European tradition has sought to protect competitors rather than consumers-as Americans would say, "We protect competition, you protect competitors." 82. Sometimes a business plan based in one country does not translate to another country. A good example is Wal-Mart. The Wal-Mart model is based on loss leader pricing, offering goods at the lowest possible prices as a way of appealing to lower-and middle-class income groups. To do this, of Data and personal privacy is another important topic that merits evaluation. Following the free market system, in the United States there is a free trade in personal information based on the idea that such trade is in consumers' best interests, similar to the idea of consumer sovereignty discussed above. That is, "personal information is not treated as a right but as a commodity to be freely gathered, accessed, exchanged, and bought and sold on the idea that it is in consumers' best interests as a matter of economic efficiency and satisfying consumer preference." 83 Thus, at bottom, the United States model reflects the free market idea.
By contrast, German and European law is highly protective of privacy and personal information in a wide variety of contexts, like consumer data, credit reporting, and workplace privacy. 84 Under German law, informational privacy is a fundamental right. 85 It is becoming obvious that Europeans prize the human person, viewing the person as intrinsically valuable and thus placed in the position to control his or her fate, including personal information.
So here, too, we have a fundamental difference: Europeans prize the person and the person should be able to control his or her life. By contrast, Americans prize a faith in the markets; the markets can determine what is appropriate use of personal information. Here, the comparative law approach can be quite valuable: looking at the different legal orders to force a re-evaluation of either or both the foreign and our legal system. Should the free market control the use of personal data? Or should there be some concern for personal welfare in this matter concerning private information?
Many corporations operate multinationally. Consider some of the topics that could benefit from comparative observation: antitrust law (as discussed above), accounting standards, and corporate formation (local or supra national). Let us take a brief look at some of these topics. Let us start with accounting standards. In the United States, the conventional measure is Generally Accepted Accounting Principles ("GAAP"). Under United States accounting standards, the main focus is on the shareholders of the company: "accounting is designed to show shareholders the company cash flow, a practice that necessarily emphasises short term profit performance." 86 In employing accounting practices, American accountants take a much more flexible and less cautious approach to appraising assets. 87 Was the creatively flexible approach of American accountants a major cause of the accounting scandals that rocked the United States in the 1990s, such as the Enron collapse or the demise of Arthur Anderson? 88 By contrast, European accounting standards have a different focus. In Europe, the American approach "is regarded as lax. Continental European accountants are trained to strictly follow statutory provisions." 89 Europeans are much more conservative in their approach to accounting. 90 Instead of a focus on shareholders, the European focus is on creditors and banks. 91 For example, German companies often put away hidden reserves as a buffer against financial storms. The accounting difference in Germany and the United States can be huge: "Before Daimler-Benz merged with Chrysler it had reported net income of $346 million in its statement for 1993. Under GAAP the company would have reported a $1 billion loss. Under German law Daimler-Benz could include as income $2.4 billion in reserves taken in prior years." 92 As observed by Professor S.J. Gray, it is obvious that cultural factors play a leading role in countries' different accounting standards. 93 Here, too, accounting plays a major role. What accounting standards should apply? If the American Wall Street markets still control global capital markets, will GAAP still rule? Certainly that is the American preference, based on the idea that GAAP is still the gold standard in accounting and best protects investors. Or, by contrast, will the new accounting standard become the rules of the International Financial Reporting Standards ("IFRS"), formerly known as International Accounting Standards ("IAS")? 97 The European Union favors IFRS, whereas the United States favors GAAP. 98 There are major differences between the two standards. The IFRS is more "pluralistic," allowing for a number of alternatives in evaluating assets: 99 GAAP prohibits recognition of deferred taxes; IAS requires it. GAAP requires recognition of certain types of equity compensation benefits; IAS does not. Under GAAP internally generated research and development costs must be treated as an expense when incurred; IAS demands that development costs be capitalized if they meet specific criteria. 100 However, today there is increasing movement toward harmonization of GAAP and IFRS. The Norwalk Agreement of 2002 produced a major effort to harmonize the two accounting standards. 101 In short, with the rise of a globally linked world, we have competing capital markets, which in turn will lead to competing rules and standards, as examined here with respect to accounting. Most likely, the capital markets will determine the outcome. So, what will happen? A convergence of global accounting standards, along the lines of IFRS? If so, will that lead to "outsourcing safety standards," as Professor James Cox commented? 102 Or will GAAP still control insofar as American capital markets still prevail? There is much to examine here from a comparative perspective.
Another corporate issue involves the formation of a corporation. In the United States, corporate law is regulated by each of the fifty states. National corporations will often choose to incorporate in the state with the most lax laws, creating a so-called "race to the bottom," with Delaware as the most prominent site for the incorporation of national companies. In Europe, the Member States of the European Union each have different rules. The United Kingdom is among the more lax, somewhat akin to the United States, and Germany is among the more strict, with its codetermination laws that give workers a stake in running the company.
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After a long struggle in the European Union, mainly over workers' participation in management, a European corporate form is now in place, the Societas Europeae ("SE"), which allows business operations to take place throughout the European Union. 102. Labaton, supra note 101. 103. In Germany, for example, business organizations with more than five hundred employees must have a supervisory board that supervises the operation of the company, consisting of two-thirds shareholders and one-third employee representatives. If the company has more than two thousand employees, the supervisory board must consist of fifty percent shareholders and fifty percent employees" representatives. [VOL. 8:451 lower transactions costs, more mobility, and a more efficient operation? By contrast, does the American state-by-state approach still have broad appeal because it addresses the concern for limitation of government? Which do Americans favor: big corporations or big government? Or, should the countries of Canada, Mexico, and the United States consider adopting a NAFTA corporation, modeled on the SE? Would this offer the same benefits as the SE? Evaluation of this public policy question could be quite valuable, especially given the increasing changes in national and global economies.
A final important public policy to consider is criminal law. In the United States, the focus is on retribution for crimes committed. Accordingly, the United States is the only Western country, and one of the few countries in the world, that still applies the death penalty. For noncapital but serious offenses, the penalty is life or long-term imprisonment. Incarceration rates are higher in the United States than in any Western country, more on par with countries like China and Russia.
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A person can be jailed even for minor violations, such as "smoking cigarettes in the New York subway" or "driving without a seatbelt," the criminality of which the Supreme Court has upheld. 106 In the United States, the policy of retribution might reflect strong Christian values based on Old Testament retribution; underlying issues of racism, yet pervasive in American society; or the prevalence of violence.
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By contrast, the European focus is on rehabilitation, not retribution. There is no death penalty in Europe; life imprisonment is used sparingly, only in the case of extremely heinous crimes, 108 and the focus is instead on rehabilitation so that convicted criminals can reenter society and resume a 105. JAMES Q. WHITMAN, HARSH JUSTICE: CRIMINAL PUNISHMENT AND THE WIDENING DIVIDE BETWEEN AMERICA AND EUROPE 4 (2003). One major influence on the increased incarceration rate is the "three-strikes-and-you're-out" policy, a baseball metaphor itself reflecting American culture. Id. at 56.
106. Id. at 3. 107. Id. at 6. 108. In Germany, for example, life imprisonment may be imposed as a penalty only in the event of an especially heinous crime, such as a horrible murder, that also presents a need to protect the public. normal life. For example, in the famous German case of Lebach, 109 the German Constitutional Court determined that a felon's personal rights to a healthy re-entry into society, after serving his prison term, outweighed the showing of an accurate documentary depicting his and others' roles in a notorious crime. That is, personal rights trumped expressive rights. The value of the person was more important than the broadcast. Thus, the European policy likely reflects concern with human dignity, nurturing of people and mercy as a virtue, a Christian New Testament value. 110 The idea of rooting the legal order in human dignity is based, significantly, of course, in a reaction to the Nazi era. So here, should a careful look at alternative approaches to theories of criminal punishment add dimensions and insights into the proper basis for criminal law? 111 Should the United States, as a Western country, better reflect Western culture? What about the economic costs of the burgeoning prison population? Could money be better saved by trying to rehabilitate criminals and reintroduce them to society as productive citizens? Would this effort help both save money and spur the economy? Would it also better reflect the Christian values of treating people as valuable and equal or the philosophic norm of treating people with dignity? Would a focus on rehabilitation help give criminals a second chance so that they might be able to live as normal human beings in daily life? Or is it better for the United States to follow more severe models of penal law, as in China, Russia, or Iran? Are the economic costs worth keeping criminals off the street in order to safeguard the public?
This short examination of topics of significant public policy importance reveals that comparative law has much to offer as a window into alternative solutions for pressing policy issues. It can be quite useful to look outside our borders to see if other perspectives can usefully shed light on core policy questions. Illuminating alternative views on important policy issues can, in turn, force a healthy reassessment of and dialogue on these issues. We need comparative law to take on these broader missions.
IV. CONCLUSION
It is clear that comparative law is in need of an overhaul if it is to take its rightful place as an important legal science, along the lines of the new movements that have developed over the last thirty years, such as law and [VOL. 8:451 economics and Critical Legal Studies. First, we need to focus on developing and applying a sound methodology, as employed in law and economics. I have set forth a four-step process.
Step 1 consists of acquiring the skills of a comparativist.
Step 2 involves applying comparative skill to evaluate the external law.
Step 3 similarly calls for the application of comparative skills to evaluate the internal law. Finally, Step 4 entails assembling the observations resulting from the comparative investigation. Perhaps others will find alternative, better comparative law methodologies. We certainly need to assess and reassess the proper approach.
Additionally, comparative law must take on broader missions. We need to explore more deeply non-Western and nontraditional cultures. We need to step outside of our own native predispositions to see if we can learn more from those influenced by different cultural patterns. Looking outside the west might have a major influence on personal behavior, communal ties and support, stewardship of the earth's resources, and trading practices, among other subjects. And comparative law needs to be employed to help shed insight on major public policy issues. I have mentioned just a few: antitrust, consumerism, data privacy, accounting, formation of corporations, and criminal law. There are many more to consider.
Comparative law should now be set up to serve a new and important role in the twenty-first century. Through comparative law we can embark on a new course as we try to figure out what to do in our modern, increasingly globalized world. Comparative law has a large role to play here. We need to take on these new tasks as a way to improve human welfare and our legal order, whether national, regional, or international. Understanding law and culture is key to understanding people, and in the end, understanding people is what we need to do.
